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JUDGMENT

1. The accused person Sri Kishor Gogoi stood trial for offences punishable under

Sections 279/338 of Indian Penal Code (hereinafter IPC).

    Information and Investigation

2. The genesis of this case has its roots with the lodging of Ejahar by informant

Sri  Dulen Chandra Gogoi on 25.01.2016 wherein the informant has stated

that on 15.01.2016 at around 7:30 PM, his brother Sri Manash Gogoi along

with Sri Balin Gogoi were returning from the house of his aunt(Pehi) after Bihu

feast and while returning a scooty bearing registration AS-12N-0820 being

driven by accused Sri Kishor Gogoi from the opposite direction hit his brother

who as a result sustained injuries on his head as well as his body for which he

had to get 22 stitches. Hence, this case.

3. The Ejahar was registered as Tezpur P.S Case no 124/16 U/s 279/338 IPC. The

police after investigation submitted charge sheet against the accused person

under section 279/338 of IPC.

         Trial

4. Cognizance was taken of the Charge sheeted offences and processes were

issued upon which the accused person appeared and copies of the relevant

documents were furnished to him in compliance with section 207 of Code of

Criminal  Procedure  (hereinafter  referred  as  Cr  PC).  The  particulars  of  the

offences  were  explained to  the accused person,  to  which  he pleaded not

guilty and claimed to be tried.

5. In  this  case,  the prosecution has examined as many as 6(six)  PWs which

includes the evidence of informant and exhibited 5 documents to prove this

case. The statement of the accused person was recorded U/s 313 of CrPC and

the plea is of total denial. The defence doesn’t want to adduce any DWs from

their side.

6. After hearing the learned Counsel of both sides and after perusal of the case

record, I do hereby frame the following points of determination. 



POINTS FOR DETERMINATION

i. Whether the accused person on 15.01.2016 at about 7:30 PM

in Goroimari  Ahomgaon rode his  scooty bearing registration

AS-12N-0820 in a manner so rash or negligent as to endanger

human life and thereby commit an offence punishable U/s 279

IPC?

ii. Whether the accused on the said day and time, rode his scooty

in a rash or negligent manner and caused hurt to the victim

and thereby committed an offence punishable U/s 338 of IPC?

PROSECUTION EVIDENCE

Evidence of informant

7. P.W 1 Sri Dulen Ch. Gogoi  is the informant in this case, he deposes that

the accident took place in his village. The accused Kishore Gogoi was riding

his scooty on the road of Goroimari Ahomchuburi Gaon at around 7:30 PM

when the accident took place, he was going from east to west and the victim

Manab Gogoi along with Balin Gogoi was going from west to east and the

accused was driving the scooty so fast that he lost control and hit Manab

Gogoi as a result of which he received injury on his head and body. Ext-1 is

his ejahar and Ext-1(1) is his signature. 

8. In his cross examination, he deposes that the victim was admitted to B.K

Memorial hospital as an outdoor patient. At the time of the incident he was at

Goroimari  centre  which  is  about  half  a  kilometer  away from the  place  of

occurrence and so he did not witness the incident with his own eyes. The

incident took place on the day of Uruka, also he has no knowledge as to who

informed the police about the accident. Balin Gogoi or Manash Gogoi did not

lodge  the  ejahar,  I  did  it  on  their  behalf  as  Manash  Gogoi  is  my  cousin

brother.



Evidence of eye witness

9. P.W 2 Balin Gogoi, he deposes that he knows both the informant as well as

the  accused  person.  The  accident  took  place  on  15.01.2016  at  Balijan,

Ahomgaon in a nearby village road, he was returning with the victim Manash

Gogoi towards home from east side when the accused person hit them with

his scooty bike as result of which victim Manash Gogoi sustained injury. 

10.In  his  cross  examination  he  deposed  that  the  incident  occurred  in  a

slopping area and the village road is a pucca construction road. They were

walking on the road and the victim was standing to the right,  and he fell

down and hurt himself as a result of which he sustained injury on his head.

Evidence of seizure witness

11.P.W 3 Sanjay Sahu,  states that he knows both the parties. The incident

occurred in the year 2016 at Ahom gaon. He heard about the accident at the

P.S. wherein the police seized the scooty as well as related paper where he

put his signature. Ext-2 is the seizure list and Ext-2(1) is the signature. 

12.In  his  cross  examination,  he  states  that  he  knows  nothing  about  the

incident.

Evidence of heresay witness

13.P.W 4 Bumoni Gogoi, states that he knows both the parties but he does not

remember the date or year of occurrence. He did not witness the accident. He

heard that the accident took place in front of his house.

Evidence of  official witness

14.P.W 5 Dr  Arun Kumar,  deposed that  he  examined  Manash  Gogoi  aged

about 28 years on 15.01.2016 at B.K. Memorial Hospital and the patient was

accompanied by Usha Garg and Rashmi Phukan the patient was referred to

OPD where he was advised for CT scan, chest x-ray and x-ray of the left knee.

The report was not shown to him by the patient. Ext-3 is the document given

to him by patient and Ext-3(1) is his signature. 



15.In his cross examination, he states that Ext-3 is the Xerox copy and that

the patient was not escorted by the police to the hospital, he was provided

with first aid as OPD patient and he was not provided any further treatment.

16.P.W 6 Nurul Islam, is the I.O of this case, he deposes that he was endorsed

to investigate this case and he visited the place of occurrence on 15.01.2016.

He heard  that  one  scooty  hit  two  persons  where  one  Manash  Gogoi  was

injured  and  one  Bulen  Gogoi  was  also  injured.  The  injured  was  taken  to

hospital and the scooty was seized and brought to the P.S. Ext-4 is the sketch

map, Ext-4(1) is his signature, Ext-2(2) is his signature in the seizure list. He

states that he recorded the statement of witnesses. Ext-5 is the Chargesheet

and Ext-5(1) is the signature of SI Bhaba Kanta Das. 

17.In his cross examination,  he states that it was the village headman who

reported about the accident via telephone. He did not find the injured at the

place of occurrence and the scooty was found at Ahom Chowk. PW-1 Bulen Ch

Gogoi did not mention in his ejahar that the accused rode the scooty at high

speed neither did he mention the same in his statement recorded U/s 161

CrPC.  Also  PW-1  in  his  statement  has  mentioned  that  the  scooty  was

registered in the name of the accused.

DISCUSSIONS, DECISIONS AND REASONS THEREOF

18.The essential ingredients of Section 279 of IPC are as follows:

i. The accused shall drive any vehicle or rides on any public way

ii. In a manner so rash or negligent

iii. So as to endanger human life, or likely to cause hurt or injury to any 

other person.

Now, going through the above definition, it is clear that the accused shall be

driving in a manner, that is so rash or negligent which can endanger human

life or cause hurt. Now, the informant in his ejahar did not mention the fact

that the accused rode the scooty in a rash or negligent manner as stated by

PW-6 who is the I.O of this case, neither did he mention the same during his

statement recorded U/s 161 of CrPC. The informant as PW-1 did mention that



the accused drove his scooty very fast during his examination in chief but in

his cross examination, it is divulged that at the time of accident he was half a

kilometer away from the place of occurrence and thus his evidence is nothing

more  than  heresay.  Additionally,  PW-2  Bolin  Gogoi  who  was  with  the

informant at the time of the accident also did not mention that the accused

drove his scooty in a rash or negligent manner, despite the accused allegedly

coming  from  the  opposite  direction.  Hence,  the  element  of  rashness  or

negligence that  is  required to prove offence U/s  279 has not  been found

against the accused person. 

19.There are several other inconsistencies in the PW evidence. Firstly, PW-1 in

his examination in chief has mentioned that the victim along with Balin Gogoi

was going from east to west near Ahomgaon but PW-2 Balin Gogoi states that

they were coming from west to east near the same area. Secondly, PW-1

stated  that  the  accident  occurred  on  eve  of  uruka which  is  14.01.2016

whereas  PW-2  deposed  that  the  accident  occurred  on  15.01.2016,  it  is

pertinent to note that PW-1 deposed that the victim was returning from a

uruka feast in the evening at 7:30 PM, but as per PW-2 the accident occurred

on 15.01.2016 which is the day after,  also PW-2 has not  stated anything

about the time of occurrence of the accident. 

20.PW-2 who is the only eye witness, stated in his examination in chief that the

victim sustained injury as a result of being hit by the scooty which was ridden

by  the  accused  person,  but  in  his  cross  examination  he  states  that  the

incident took place on a slopping pucca construction road where the victim

fell  down and hurt  himself  causing the said injury, hence his testimony is

contradictory.

21.PW-5, who medically examined the victim, has stated in his evidence that the

victim as outpatient was advised for CT scan, chest x-ray and x-ray of the left

knee but the victim did not show the report to him. Hence, there is no proof

that the victim sustained injury as has been stated in the ejahar. Lastly, it

needs to be mentioned that the prosecution omitted to examine the victim as

PW, who is a material witness to this accident and hence not doing so raises

presumption against the prosecution. 



22.Now, coming to allegation U/s 338 of IPC, the following essential ingredients

need to be proved in order to constitute an offence under the same-

i. Grievous hurt must be caused to any person.

ii. By doing an act rashly or negligently.

iii. So as to endanger human life or safety of others.

From the perusal of the evidence, it has already been appreciated that there

are no material on record to establish that the victim has been hurt, let alone

grievously hurt. As per the evidence of medical examiner as PW-5, the victim

was brought into the outpatient department and since his injuries were not

serious he was referred for CT scan chest x-ray and x-ray of his left knee, but

the victim did not show the report of the examination to PW-5, hence there is

absolutely  no  proof  that  the  victim  was  in  fact  grievously  injured.  Now,

coming to the rashness aspect it is seen from the discussions made above in

the  preceding  paragraphs  that  the  prosecution  failed  to  prove  that  the

accused was driving the scooty in a rash manner when the accident occurred,

PW-1 did not witness the accident and his narration is pure heresay, PW-2

who was with the victim at the time of the accident, also did not state that

the accused rode the scooty in a rash and negligent manner.  

23.From  the  above  thread  of  discussion  it  appears  that  no  ingredients  U/s

279/338  of  IPC  is  made  out  beyond  reasonable  doubt.  As  such  the

prosecution has failed prove that the accused person have committed the

offences u/s 279/338 IPC beyond reasonable doubt.



ORDER

In light of the above, it is held that the prosecution has failed to prove the

case  U/s  279/338  of  IPC  against  the  accused  Kishore  Gogoi  beyond  all

reasonable doubt. Hence, the accused person is hereby acquitted and set at

liberty forthwith.

However, his bail bond shall remain in force for a period of next 6(six) months

as provided by section 437A Cr PC.

Given in my hand and under the seal  of this court on this the 10 th day of

January, 2022.

        Typed by Me:                                                         

 (Mr Vishek Bhuyan)       
                                                                  Judicial Magistrate First Class

                                                                                      Sonitpur, Tezpur



APPENDIX

Prosecution Witness:

PW-1: Sri Dulen Ch. Gogoi

PW-2: Sri Balin Gogoi

PW-3: Sri Sanjay Sahu

PW-4: Sri Bumoni Gogoi

PW-5: Dr. Arun Kumar

PW-6: Sri Nurul Islam

Defence Witness:

NIL

Prosecution Exhibits:

Ext-1: Ejahar

Ext-(1): Signature of Informant.

Ext-2: Seizure list

Ext-2(1): Signature of seizure witness

Ext-2(2): Signature of I.O.

Ext-3: Medical document given by the victim

Ext-3(1): Signature of medical examiner

Ext-5: Sketch map



Ext-5(1): Signature of I.O.

Ext-6: Chargesheet

Ext-6(1): Signature of S.I Bhaba Kanta Das

Defence Exhibits:

NIL

                                            

 (Mr Vishek Bhuyan)       
                                                                  Judicial Magistrate First Class

                                                                                      Sonitpur, Tezpur


